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I have worked on the issue of information law, including the questions of access to information, for quite some time. Although I am a lawyer, my perspective on a number of access-related issues corresponds to the views of those who speak about non-legal aspects of information access. 

For instance, during our discussion a colleague from Thailand stated that the major problem in his mind is the cost of access to information. Many people do not share this viewpoint. However, let us recollect the times when the water and electric infrastructure in the cities was extremely expensive. These services were new then, and they were only present in the wealthiest of homes. Several centuries or decades later we do not think much about the cost of water, sewer, or electricity. In any case, these expenditures are relatively low now, and, most importantly, they are inevitable. We, as representatives of the sate authorities, should work towards turning the information access questions into the infrastructure issues. I mean by this that if a house is built, there absolutely must be electric and water systems included; if a new school is opened, it should automatically be wired for the Internet; if a business center or a public building is built, there should be no question of providing the Wi-Fi access in it. For this to become an everyday reality, an adequate public policy and effective legislation are needed. In my view, our colleague from the Netherlands succeeded the most in expressing the position regarding the problems of information access when speaking of the state control over the content and the business control over the access. Sometimes the state controls the issues it should not, and, vice versa, sometimes it completely disregards its direct responsibilities, such as the issues of developing the access infrastructure. 

In this presentation I would like to speak about what is discussed and proposed in this regard by the Russian federal government authorities, one of which I represent, taking into account the international experience. The problems of information relations became particularly topical with the development of the Internet and expansion of the information access, compared to the situation 10-15 years ago. Widespread diffusion of the information technologies, primarily of the Internet-based technologies, certainly raises the issue of reforming the legislation that regulates these relations. 

The information questions have been under consideration in the legal sphere for a long time – it has been many decades and many centuries. For instance, the problems of the freedom of information in some form were touched upon in the First Amendment to the U.S. Constitution; about the same time, the first patent laws appeared; the intellectual property rights protection has also been worked on for at least two hundred years. What is necessary now is to assess to which extent the various existing information-related laws can actually be applied at present time. As it was correctly pointed out today, there are many conflicts of interests in this sphere: personal interests (citizens’ rights and freedom), business interests (of large and small legal owners), state interests (for instance, national security and state authorities’ interests.) This problem is typical not only for our country but also for the whole world. As an example of a global program, I can site the conflict of the copyright protection and the need to develop libraries (both traditional and electronic ones.) These conflicts are resolved differently in various countries. Unfortunately, the direction that is currently chosen in our country could lead to a blanket prohibition of electronic libraries in general. This would only be a demonstration of how law wins over reason. 

Another question that arises in this regard is the fact that many information-related objects are protected exclusively as the copyright objects; in other words, it is not the information content that is protected but the form. The concept of database is known universally. In our country there also exist laws concerning databases; however, de facto the legal environment of databases corresponds to that of a collection of literary works, thus, the access to various databases in our country is often perceived as illegal. The notions that access to databases is somehow dangerous and the development of information relations bears negative social charge emanate from the lack of law regarding the protection of personal data. However, this anxiety can be overcome by simple legal solutions: it is necessary that in our country, similarly to other so-called ‘civilized’ countries, a law is passed regarding the protection of personal data. Incidentally, the new legal institution is forming right now, which is called ‘database right sui generis’ (right of a special sort). The development of this legal institution will allow us to say that the Internet and the information technologies in general provided their input into the legislation development on a theoretical level. 

To which extent does the Russian legislation correspond to the international analogues in terms of providing the information access? On the one hand, there are no apparent controversies: as in most foreign countries, the censorship is prohibited by the Constitution and the freedom of information collection, storage, and dissemination is declared. Nonetheless, these aspects are not specified in the legislation, and, due to the general legal tradition and general shortcomings of our laws, the constitutional norms are often disregarded. The key principle concerning access to information – presumption of information openness – in reality still is not implemented. In addition to the Russian Constitution, there are Law “About Mass Communication Media”, which is 15 years old, and a number of regional laws that are entitled “About Access to Information” or “About Right for Information”. These pieces comprise the legislative base that enables us to consider some real legislation existent. It is, of course, necessary to move forward. 

If we focus on which direction to follow, how to get oriented, and which experience to use as a basis, then we encounter a number of problems. For instance, in he U.S. the issues of information access are virtually non-regulated: there is the First Amendment to the Constitution, which is sufficient, and no other laws need to be adopted. But the famous law about the freedom of information, both in the United States and in the United Kingdom, speaks not so much about the freedom of information or the right for information in general, but rather about regulating the right for accessing the state and governmental information. As for our country, there is a unique piece of legislation: Federal Law “About Information, Informatization, and Information Protection”. Actually, everything that we are discussing should be stipulated in this very piece of legislation; however, due to a number of reasons it has not become an all-encompassing law, even though it is over ten years old. The regulatory materials that are part of this law include the access-related material, but, according to the expert evaluations, only 5-10 percent of it are applied at best, which testifies to its extremely low efficiency and the need for urgent updating. Thus, our authorities prepared two new legislation pieces. 

One of them was prepared by the Ministry of Economic Development and Trade, it is entitled “About Access to Information about the State Authorities and Local Government”. This is the very legislative act that regulates all the details of access to the official state information. According to this law, the governmental authorities are obliged to provide open access to information and to publish it on their websites; thus, this is largely a technical law, similar to those of North America and Europe. Nonetheless, this does not resolve the question of a legislative piece with an expanded subject of regulation.

A large group of specialists headed by the Russian Federation Ministry of Information Technologies and Communication prepared a new draft of the Law “About Information, Informatization, and Information Protection”. I am glad to say that a large number of issues that were pointed out at the beginning of our discussion have been resolved in this new legislation. It suffices to say that there is a whole chapter entitled “Right for Information”, which describes all the aspects related to the information rights and obligations of the legal subjects of the Russian Federation. But I must as a lawyer point out certain legal problems with this law. 

An important information-related problem concerns the correspondence between the information requested or provided and the subject that has certain rights to this information. Certain information can be considered public good, other information is a state secret, some other information is personal info about private life, still other information is a commercial secret. Hence, each of this information types will require different access regime. The existing Russian law is based on the erroneous assumption that information is the subject of property right. This is precisely the reason why the law does not work: the information cannot be considered the same object as a pen or a microphone, it should have a very different legal regime; thus, the task is to establish such a regime that would facilitate avoiding a serious conflict between the rights of information holder, information owner, and rights of those who would like to receive access to this information. Even linguistically the concept of “information owner” cannot be comprehended in the Russian language. The English word “owner” has a wider meaning and is more suited for such a subject. The Russian language has many words, including “owner”, “proprietor”, “user”, “manager”, etc. Our legislation should be more flexible and should better correspond to the international analogs to eliminate such linguistic difficulties when speaking with foreign colleagues about our problems.

Once the legal status of the information owner is determined, the next question concerns various categories of information in terms of access to it. Based on the international experience and the Russian practice, we propose to divide all the information related to this criterion into three categories:

1)
Widely available information;

2)
The information access to which is limited or prohibited by law;

3)
The information access to which is not prohibited by law, but could be limited by the decision of the information owner, if the law grants him/her such a right. 

The task arises of putting the multiple laws that exist in our country and regulate access to various types of information in accordance with what will be written in the basic information law, so that no governmental authority or business structure has the temptation to illegally limit access to information that should be open and widely available. 

Another aspect of access is information dissemination; it also has several categories and legal regimes. These include a regime of mass information and the regime of information that is disseminated by the decision of those working with it (for example, those engaged in official or private correspondence). In the Russian Federation as well as in other countries there is an information category, whose dissemination is simply forbidden. In our law this classification is used for the first time. 

Related to the topic of our section, there is also a question of how to ensure the removal of all the restrictions for accessing the information that is considered public property. A legal mechanism is required to determine which information should and should not be considered public property or public good. On the one hand, it is desirable for this mechanism to be as large and convenient as possible; on the other hand, undoubtedly, it is unacceptable for this mechanism to conflict with the state security interests and with the objectively existing commercial interests. We are interested to learn of how such a conflict is resolved abroad. There is no relevant experience in our country – the norm defined in the existing law “About Information” failed to work, and the reason for this was the lack of legal mechanism of its implementation.

In conclusion, I would like to mention another two aspects that should be taken into account when speaking of information access. You are aware that the Internet Governance UN ICT Task Force works as part of the World Summit on the Information Society under the UN Secretary General; its task is developing an understanding of what the Internet is and what the Internet governance is. So, one of the key aspects of the Internet governance, according to the experts from all over the world, is providing non-discriminatory access to information in its widest sense. This also includes the issues of using the telecommunication networks, particularly, in developing countries. In general, various legal, social, humanitarian, technological and economic problems are unified here, which further emphasises the importance and multi-level nature of this problem. 

In Russia the government in general and our Ministry in particular fully realise that it is impossible to speak about questions of information access without providing the adequate infrastructure. I remember that at the international forums discussions related to this topic the representative of an African country strongly supported all the initiatives connected to the widespread access to information in general and to the Internet in particular, while pointing out that, unfortunately, 95 percent of the population in her country do not have electricity; therefore, fulfilling the right for information access is currently challenging from a purely physical standpoint. We should be ashamed that in Russia 45 thousand of settlements still do not have telephone connectivity. The task of the Ministry and of the lawyers working in it is developing such legislation and such legal mechanisms that would stimulate telephone service providers to build their telecommunication lines in different remote towns and villages, thus providing information access. It is stated in our law “About Communication” (this is another legislative act) that each settlement with over 500 people should have a public Internet access facility, and the price of access in these nodes should be regulated by the state in order to ensure the lowest possible cost.

Concluding my presentation, I would like to say that we recognise that the problems related to providing access to information – both private and public – are complex and multi-faceted. We are trying to undertake certain steps in this direction, and it would be highly beneficial for us to work with colleagues from other countries, where these issues have either been resolved or are in the process of being solved. 

